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UNITED STATESOF AMERICA
BEFORE THE NATIONAL LABOR RELATIONSBOARD
DIVISION OF JUDGES
ATLANTA BRANCH OFFICE

GB TECH, INC.
and CASE 16-CA-22799

INTERNATIONAL UNION, UNITED
AUTOMOBILE, AEROSPACE AND
AGRICULTURAL IMPLEMENT
WORKERS OF AMERICA

Tamara J. Gant, Esq.,
for the General Counsdl
Mr. Wendell Helms,
of Dallas, Texas,
for the Charging Party
Franklin E. Wright, Esq.
(Winstead, Sechrest & Minick, P.C.),
of Ddlas, Texas, for the Respondent

BENCH DECISION AND CERTIFICATION
Statement of the Case

KELTNER W. LOCKE, Adminigrative Law Judge: | heard this case on September 8
and 9, 2003 in Houdton, Texas.  After the parties rested, | heard ord argument, and on
September 11, 2003, issued a bench decison pursuant to Section 102.35(a)(10) of the Board's
Rules and Regulations, setting forth findings of fact and conclusons of law. In accordance with
Section 10245 of the Rules and Regulations, | certify the accuracy of, and attach hereto as
"Appendix A," the portion of the transcript containing this decison.! The Conclusions of Law
and Order provisons are set forth Below.

! The bench decison appears in uncorrected form a pages 431 through 444 of the

transcript.  The find verson, after correction of ora and transcriptiona erors, is
attached as Appendix A to this Certification.
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Further Discusson Concerning Animus

In the attached bench decison, | concluded that the Genera Counsd had faled to
establish, by a preponderance of the evidence, the fourth dement required under the framework
established by the Board in Wright Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st Cir.
1981), cert. denied 455 U.S. 989 (1982). This dement consss of evidence establishing a
connection between an employegs protected activiies and the adverse employment action
auffered by the employee. Conveniently but somewhat imprecisdy, this fourth Wright Line
element can be cdled the requirement of establishing "animus.”

In some cases, the Generd Counsd proves animus through evidence that a respondent
has committed other unfar labor practices, such as making threasts or other statements which
violate Section 8(8)(1) of the Act. However, in this case, the government does not alege that
any of Respondent's supervisors or agents made any unlawful statement. Moreover, the Generd
Counsel does not attribute to any of Respondent's supervisors or agents any other statement
which, athough not unlawful, would nonethdess reved a link between the protected activities of
the two dleged discriminatees and the adverse employment actions they experienced.

Instead, the Generd Counsd agues that Respondent treated the two dleged
discriminatees, Rhonda Robinson and Eddie Menefee, more harshly than it had trested other
employess in amilar dtuaions and that such disparate trestment conditutes sufficient evidence
of animus.

Under well-established Board precedents, evidence of a "blatant disparity” in treatment is
aufficient, by itsdf, to satisfy the fourth Wright Line dement. New Otani Hotel & Garden, 325
NLRB 928, fn. 2 (1998), citing Fluor Daniel, Inc., 304 NLRB 970, 970-971 (1991). For
example, in Tubular Corporation of America, 337 NLRB No. 13 December 20, 2001), the
Board stated:

Here, the judge found no direct evidence of union animus, but inferred an
unlavful motive based on a vaiety of circumdances. These circumstances
included the suspicious timing and disparate nature of Knott's discipling, the
unprecedented scope of the Respondent's investigation of Knott, the absence of a
cogent reason for conducting such an invedtigation, the failure to afford Knott any
opportunity to answver the alegations raised by the investigation and, lagt, the fact
that the Respondent's behavior was incondgtent with its progressive discipline
system and its past practice.

337 NLRB No. 13, dip op. & 1. From such circumstances, the Board held, a discriminatory
motive properly could be inferred.

In the present case, | concluded that the evidence faled to establish that the discharge of
Eddie Menefee condituted disparate treatment. In reaching that conclusion, | noted that the
government had not established that Respondent had trested any other leadman less severely for
amilar conduct. Even were | to disregard Menefee's satus as a leadman, | would not conclude
that his discharge was blatantly disparate to discipline imposed on other employees.
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Respondent conducted a thorough investigation before imposing discipline on Menefee
and Robinson, but the record does not establish that such an investigation was "unprecedented in
scope” as in the Tubular Corporation of America case. Respondent clearly gave both Menefee
and Robinson opportunity to answer the dlegations. Thus, the facts in Tubular Corporation of
America cdealy are diginguishable.

CONCLUSONSOF LAW

1 The Respondent, GB Tech, Inc., is an employer engaged in commerce within the
meaning of Section 2(2), (6), and (7) of the Act.

2. The Chaging Paty, International Union, United Automobile, Aerospace and
Agriculturd  Implement Workers of America, is a labor organizetion within the meaning of
Section 2(5) of the Act.

3. The Respondent did not violate the Act in any manner dleged in the Complaint.

On the findings of fact and conclusons of law herein, and on the entire record in this
case, | issue the following recommended?

ORDER
The Complaint is dismissed.

Dated Washington, D.C.

Kdtner W. Locke
Administrative Law Judge

If no exceptions are filed as provided by Section 10246 of the Board's Rules and
Regulations, these findings, conclusons, and recommended Order shdl, as provided in
Section 10248 of the Rules, be adopted by the Board, and dl objections to them shdl be
deemed waived for al purposes.
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APPENDIX A
Bench Decision
This decison is issued pursuant to Section 102.35(8)(10) and Section 10245 of the
Board's Rules and Regulations. Because | conclude that the government has not established all
eements necessary under the Board's Wright Line framework, 1 recommend that the Complaint
be dismissed.

Procedural History

This case began on May 15, 2003, when the International Union, United Automobile,
Aerogpace and Agriculturd Implement Workers of America, which | will cal the "Union" or the
"Charging Party,” filed its initid charge in this proceeding. On July 30, 2003, after investigation
of the charge, the Regiona Director for Region 16 of the Nationad Labor Reations Board issued
a Complaint and Notice of Hearing, which | will cdl the "Complant.” In issuing this complant,
the Regiond Director acted on behaf of the Genera Counsd of the Board, whom | will refer to
asthe"Generd Counsd” or asthe "government. Respondent filed atimely Answer.

On September 8, 2003, hearing opened before me in Houston, Texas. On September 8
and 9, 2003, the parties presented evidence. Also on September 9, 2003, counsdl presented ora
argument. Today, September 11, 2003, | am issuing this bench decision.

Undisputed Allegations

Based on admissons in Respondent's Answer, | find that the government has proven the
dlegations raised in Complaint paragraphs 1, 2, 3, 4, and 6. More specificdly, | find that the
Union filed and served the unfair labor practice charge as dleged in Complaint paragraph 1.

Further, 1 find that Respondent is a Texas corporation with an office and place of
business in Hougton, Texas, and that a dl materid times it was engaged in the logigtics business.
More gspecificdly, based on uncontradicted testimony, | find that Respondent operates a
warehouse which holds materids and supplies used by United States Alliance, a NASA
contractor.

Based on the admissions in Respondent's Answer, | aso find that Respondent meets the
appropriate discretionary standard for the Board's exercise of jurisdiction and that a dl materia
times it has been an employer engaged in commerce within the meaning of Section 2(2), (6) and
(7) of the Act.

Moreover, based on the admissons in Respondent's Answer, | find that at dl materid
times, Proect Manager Stan Smmons, Supervisor Jmmy Turner, and Human Resources
Manager Amber Williams have been supervisors and agents of Respondent within the meaning
of Sections 2(11) and 2(13) of the Act, respectively.
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APPENDIX A

Respondent's Answer does not admit that the Union is a labor organization within the
meaning of Section 2(5). Generd Counsd's Exhibits 54 and 55 edtablish that on February 21,
2003, the Union filed a petition to represent a unit of Respondent's employees and recelved a
majority of the votes cast in an eection conducted by the Board on March 28, 2003. Based on
this evidence and taking notice of other Board decisons involving this same Union, | find that it
isalabor organization within the meaning of Section 2(5) of the Act.

Complaint paragraph 7 dleges that Respondent issued a letter of warning to employee
Rhonda Robinson on about April 10, 2003. Respondent's Answer admits issuing this warning
but states that it did so on April 17, 2003. That date is consgstent with the evidence in this case.
| find that Respondent issued a written warning to Robinson on April 17, 2003.

Complaint paragraph 8 dleges that Respondent discharged its employee Eddie Menefee
on about April 10, 2003. Respondent's Answer admits that it discharged Menefee, but sates that
it did so on April 16, 2003. The record includes a letter informing Menefee that he was
discharged "effective immediatdy” and this letter is dated April 16, 2003. In accordance with
this evidence, | find that Respondent discharged Menefee on April 16, 2003.

Complaint paragraph 10 dleges that by issuing the warning to Robinson and by
discharging Menefee, Respondent violated Section 8(8)(3) and (1) of the Act. Respondent
denies these alegations, which will be addressed later in this decison.

Credibility Resolutions

To a condderable extent, witnesses for the Generd Counsd and for Respondent gave
conflicting testimony about the events in this case. Before describing the events leading to the
discipline of Robinson and the discharge of Menefee, | must determine which testimony about
these events should be trusted.

Basad upon the witnesses demeanor as they tedtified, | do not credit the testimony of
Rhonda Robinson and Eddie Menefee. Indeed, after observing the witnesses, | formed a strong
impression that the testimony of Robinson and Menefee was not reliable.

Moreover, Ms. Robinson's responses struck me as being too often evasve. Additiondly,
her own description of her behavior on April 10, 2003 is starkly a odds with other accounts of
how she acted.

Both Cleta Zgpota, a neutra witness having no interest in the outcome of this proceeding,
and Respondent's employee Ed Johnson tedtified, in effect, that Ms. Robinson hindered Johnson's
atempt to deliver sheet metd to the location desred by Ms. Zapota. In Ms. Robinson's own
account, she did nothing to prevent Johnson from completing the delivery of the sheet metd. In
light of the credible and consgtent testimony given by Zgpata and Johnson, Robinson's verson is
amply not believable.
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APPENDIX A

On the other hand, | conclude that Zapatas testimony is reliable for two reasons. Firg,
her demeanor while testifying indicated that her account was as accurate as memory dlowed.
Second, because she was not employed by Respondent and presumably not involved in the
Union organizing campaign, she had no gsake in this proceeding and no reason to dant her
testimony one way or the other.

Although Respondent's project manager Stan Simmons and Supervisor Jmmy Turner are
associated with Respondent, based on their demeanor as witnesses | have consderable
confidence in ther testimony. For the same reason, | credit the testimony of Respondent's
human resources manager, Amber Williams.

Employees Frankie Washington and Rosemary Smith gave tetimony tha tends to
contradict that of Turner concerning management's indructions to Menefee and Robinson
concerning delivery of a particular order of sheet metal on April 10, 2003. Based on my
observations of the witnesses, | do not credit Washington and Smith to the extent their testimony
conflicts with that of Turner and Smmons.

Unfair Labor Practice Allegations

Respondent's principd  customer, United States Alliance (which | will cdl "USA")
provides sarvices to the Nationd Aeronautics and Space Adminigration (or "NASA") in
connection with operation of the NASA's space shuttle program. Respondent, in turn, is a
subcontractor to USA.  Among other things, Respondent operates a warehouse which stores
sheet metal and other materids which the USA machinists and fabricators need, from time to
time, in their work.

The warehouse operated by Respondent and the machine and fabrication shops operated
by USA share the same building. When USA fabricators need materid, a USA representative
notifies Respondent, which then generates the necessary paperwork to document the trandfer.
One of Respondent's employees then brings the paperwork to an office area adjoining the USA
machine shop. A USA representative working & a desk in this office area sgns the paperwork
and, customarily, Respondent's employee would return with it to the warehouse and one of
Respondent's warehouse employees would then retrieve the materids from storage.

In the past, when the materia requested was sheet meta, USA employees usudly went to
the warehouse, picked up the sheet metd, and returned with it to the shop. However, USA
changed that procedure after the Union won a representation election among Respondent's
warehouse employees.

Specificdly, the Union filed a representation petition, in Case 16-RC-10490, seeking to
represent a unit of Respondent's employees.  On March 28, 2003, Board agents conducted an
eection. A mgority of voters selected the Union.
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After the Union won the representation eection, USA officids told Respondent that USA
employees no longer would enter the warehouse area to pick up materids. Rather, the
Respondent's employees would have to bring the materials to USA's shop. Respondent told USA
that it would comply with the new procedure.

The Complaint in this case does not dlege that USA and Respondent have any business
relationship which would make USA's conduct imputable to Respondent. The Complaint adso
does not alege that this change in procedure conditutes an unlawful unilaterd change violating
Section 8(a)(5) of the Act. Indeed, the Complaint dleges no Section 8(a)(5) violation of any

type.

Moreover, the Complaint does not dlege that Respondent's assgnment of the additiond
ddivery work to its employees discriminated againg them in retdiation for ther sdection of the
Union to represent them. Therefore, | will assume that USA lawfully changed its procedure and
that Respondent lawfully assgned its employees to do the additional delivery work necessitated
by the change.

On April 10, 2003, USA requested that Respondent provide sheet meta from the
warehouse.  Respondent's employee Rhonda Robinson took the necessary paperwork to the
adminigrative area adjacent to the USA shop and gave it to the USA representative, Cleta
Zapota, for dgnature. Robinson made a comment to Zgpata indicating that she expected USA
employees to come to the warehouse to pick up the sheet metal. Zapata, knowing that USA had
changed its procedure, decided that she should check with USA management before dispatching
anyone. Therefore, she told Robinson that she would keep the paperwork

At this point, Zapata credibly tedtified, Robinson appeared to become agitated and sad
something to the effect that "you dl [were] doing this union business out of hand.”

Robinson returned to the warehouse visbly upset.  She discussed the matter with the lead
employee, Eddie Menefee. Robinson and Menefee had been the two Union observers at the
March 28, 2003 election.

Menefee took the matter to Respondent's management. Project manager Stan Smmons
met with Menefee and Robinson.  Simmons credibly tedtified that he told Robinson that she
should not be upset and that they should "work with the customer.”

Menefee said he was just going to ddiver the load of sheet meta to Cleta Zapota
Simmons countermanded him, saying, "You need to ddiver this maerid to where the materid
needsto go."

When warehouse employee Ed Johnson took the cart of sheet metd to the USA shop,
Robinson went with him.  In view of al the evidence, |1 conclude that she did so to prevent
Johnson from ddivering the sheet metd to the shop area itsdf, rather than leaving it a the desk
of Cleta Zapota.
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When Johnson and Robinson came in to Zapatas office area with the cart of sheet metd,
Zapata waked over to the door of the machine shop and sated "this way." Zapata credibly
tedtified that Robinson replied "No, it sad fab shop and were putting it in the fab shop." Zapata
further testified:

And | had my back turned to her and | turned around and | sad "what?' She said
"It sad fab shop and were putting it in the fab shop." And Ed was ill pushing
cause he knew it had to go in there and she just, you know, she was holding it and
she sad "fab, right here” And it was her tone, she was kind of agitated and o |
told her "okay." And s0 she just left it gtting right there, the big cart with the big
piece of sheet metdl.

Johnson and Robinson |eft the sheet metad on the cart near the door of Zapatas bosss
office and then |€ft.

The incident generated a forma protest to Respondent from USA. In fact, a USA officid
informed Respondent that this matter would show up on Respondent's annud performance
evauation.

Respondent's management conducted an extensve invedigation, interviewing and taking
datements from dl the persons directly involved. Then, management decided to issue a written
warning to Robinson and to discharge Menefee. It issued o discipline to Johnson because he
had tried to make the ddivery and later apologized to Zapata.

Respondent dtated that it discharged Menefee because, in his capacity as leadman, he
directed Robinson to disregard management's order that the materids be ddivered where the
customer needed them, and not left with Zapata Respondent considered this conduct to be
insubordination.

The Gengrd Counsd contends that Respondent disciplined Robinson and Menefee
because they had been the Union's observers in te March 28, 2003 dection. In evauating this
matter, 1 will follow the framework established by the Board in Wright Line, 251 NLRB 1083
(1980), enfd. 662 F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982). Under Wright
Line, the Generd Counsd must establish four eements by a preponderance of the evidence.
Fird, the government must show the existence of activity protected by the Act. Second, the
government must prove that Respondent was aware that the employees had engaged in such
activity.  Third, the General Counsd mugt show that the aleged discriminatees suffered an
adverse employment action. Fourth, the government must establish a link, or nexus, between the
employees protected activity and the adverse employment action.

In effect, proving these four elements creates a presumption that the adverse employment
action violated the Act. To rebut such a presumption, the respondent bears the burden of
showing that the same action would have taken place even in the absence of the protected
conduct. Wright Line, 251 NLRB 1083, at 1089. See also Manno Electric, Inc., 321 NLRB 278,
280 at fn. 12 (1996).
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Clearly, the Generd Counsd has established the first three Wright Line dements. Both
Menefee and Robinson engaged in union activities, induding advoceting the Union to felow
workers and serving as the Union's observers.  Clearly, their service as Union observers was
gpparent to management and thus Respondent was aware of a leest some of ther Union
activities  Additiondly, a written warning and a discharge cetainly are adverse employment
actions.

The government must aso edablish a link between the protected activities and the
adverse employment action.  In the typica case, statements by management officids establish
this link. The Complaint dleges no such violative statements and the record does not establish

ay.

The Generd Counsd argues that Respondent trested Menefee more harshly than it
disciplined other employees for the offense of insubordination and that the disparate trestment
condtituted evidence of antiunion animus. However, the record does not disclose that any other
employee had engaged in the same type of conduct as Menefee.

Specificaly, Menefee used his authority as a lead to direct other anployees not to follow
Respondent's policy. Such misuse of authority can carry greater potentia for harm than a ‘rank—
and—file employee's refusal to obey a paticular ingruction. The Respondent's records do not
document any other instance in which a lead recaived discipline for telling other workers to
disobey orders, so | cannot conclude that Respondent trested Menefee differently than it would
have trested some other lead in Smilar circumstances.

Respondent's witnesses credibly testified that they took into account Menefee's status as a
leed and held him to a higher sandard because of this satus. No evidence contradicts this
assertion and no evidence indicates that Respondent adopted a higher standard for leads because
Menefee or any other lead engaged in union activities In view of Respondent's legitimate
business reasons for holding leads to a higher standard, and in the absence of any evidence
suggesting a discriminatory motive for adopting this standard, no unlawful intent may be inferred
from Respondent's gpplication of this standard.

The Generd Counsd dso agues that Respondent demonstrated animus by treating
employee Robinson differently than it treated employee Johnson, even though both were
involved in the same incident. However, dthough the two employees were in the same place,
they did not engage in the same conduct. Johnson tried to deliver the sheet metd in compliance
with the customer's request but Robinson stopped him.  Thus, Johnson did nothing to interfere
with satisfying Respondent's customer.

Disparate treatment arises from treating two amilar Stuations differently, but the conduct
of Johnson and Robinson was not smilar.
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The Generd Counsd aso contends that Respondent could merely have stripped Menefee
of his datus as a lead rather than discharge him.  This argument does not rest on disparate
treetment but on the severity of treetment. It is not for me to second—guess an employer's
disciplinary policy, but only to make sure that it has not been agpplied to discriminate agangt
those who engaged in protected activities.

In al the circumstances, | conclude that the government has not proven the fourth Wright
Line dement. Therefore, | recommend that the Board dismiss the Complaint in its entirety.

When the transcript of this proceeding has been prepared, | will issue a Certification
which ataches as an appendix the portion of the transcript reporting this bench decison. This
Certification dso will incude provisons rdating to the Findings of Fact, Conclusons of Law
and Order. When that Certification is served upon the parties the time period for filing an

apped will begin to run.

Throughout this proceeding, dl representatives demondrative the highest levd of civility
and professondism, which | note and appreciate. The hearing is closed.

10
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1 BENCH DECISION
2 Time noted: 1:00 p.m.
3  JUDGE LOCKE: Thisdecison isissued pursuant to Section

4 102.35(a)(1) and Section 1-2.45 of the Board's Rulesand

5 Regulaions.

6  Becausel conclude that the Government has not established
7 dl evidence necessary under the Board's Wright Line decision, |
8 recommend that the Board dismiss this complaint.

9  Procedura higtory. This case began on May 15, 2003, when
10 the Internationa Union, United Automobile, Aerospace and

11 Agricultura Implement Workers of America, which | will cdl the
12 union, or the Charging Party, filed itsinitid chargein this

13 proceeding.

14 OnJduly 30, 2003, after investigation of the charge, the

15 regiona director for Region 16 of the Nationa Labor Relaions
16 Board issued acomplaint and notice of hearing, which | will

17 cdl the complaint.

18  Inissuing this complaint, the regiona director acted on

19 behdf of the Genera Counsdl of the Board, whom | will refer to
20 asthe Genera Counsd, or asthe Government. Respondent filed
21 atimely answer.

22 On September 8, 2003, hearing opened before me in Houston,
23 Texas. On September 8 and 9, 2003, the parties presented

24 evidence. Also on September 9, 2003, counsel presented oral
25 argument. Today, September 11, 2003, | am issuing this bench

ON THE RECORD REPORTING, INC.
3307 Northland, Suite 315
Ausdtin, Texas 78731

(512) 450-0342

11

431
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1 decison.

2  Undisputed alegations. Based on admissions and

3 Respondent's answer, | find that the Government has proven the
4 dlegationsin complaint paragraphs 1, 2, 3, 4 and six. More

5 spedificdly, | find that the union filed and served the unfair

6 labor practice charge as aleged in complaint paragraph 1.

7 | find that Respondent is a Texas corporation with an

8 office and place of businessin Houston, Texas, and at all

9 materid timesit was engaged in the logidtics, busness. More

10 specificaly, based on uncontradicted testimony, | find that

11 Respondent operates a warehouse which holds materids and

12 supplies used by United Space Alliance, aNASA contractor.
13  Based on the admissionsin Respondent's answer, | dso

14 find that Respondent meets the appropriate discretionary

15 gtandard for the board's exercise of jurisdiction, and that at

16 dl materia timesthat it's been an employee engaged in

17 commerce within the meaning of Section 226 and seven of the Act.
18  Moreover, based on the admissions in Respondent's answer,
19 | find that at dl materid times, Project Manager Stan Simmons,
20 Supervisor Jmmy Turner, and Human Resources Manager have been
21 supervisors and agents of Respondent within the meaning of

22 Sections 211 and 213 of the Act, respectively.

23 Respondent's answer does not admit that the union asa

24 |abor organization wasin the meaning of Section 2.5. In

25 Genera Counsd's Exhibits 54 and 55 establish that on February

ON THE RECORD REPORTING, INC.
3307 Northland, Suite 315
Austin, Texas 78731
(512) 450-0342

12
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1 21, 2003, the union filed a petition to represent a unit of

2 Respondent's employees and received a mgjority of the votes cast
3 inan eection conducted by the board on March 28, 2003.

4  Based on thisevidence, and taking notice of other board

5 decisonsinvolving this same union, | find thet it isalabor

6 organization within the meaning of Section 2.5 of the Act.

7  Complaint paragraph 7 dleges that Respondent issued a

8 letter of warning to employee Rhonda Robinson on about April 10,
9 2003. Respondent's answer admits issuing this warning, but

10 datesthat it did so on April 17, 2003. That dateis

11 consgent with the evidence in this case.

12 | find that Respondent issued a written warning to

13 Robinson on April 17, 2003.

14  Complaint paragraph 8 aleges that Respondent discharged
15 itsemployee, Eddie Menefee, on about April 10, 2003.

16 Respondent's answer admits that it discharged Menefee, but

17 datesthat it did so on April 16, 2003. The record indicates

18 thet aletter informing Menefee that it would -- he was

19 discharged, effective immediately, and this letter is dated

20 April 16, 2003.

21  Inaccordance with this evidence, | find that Respondent

22 discharged Menefee on April 16, 2003.

23 Complaint paragraph 10 dleges that by issuing the warning
24 to Robinson, and by discharging Menefee, Respondent violated
25 Section 8(a)(3) and (1) of the Act. Respondent deniesthese

ON THE RECORD REPORTING, INC.
3307 Northland, Suite 315
Audtin, Texas 78731
(512) 450-0342

13
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1 dlegations, which will be addressed later in this decision.

2  Credibility resolutions. To aconsderable extent,

3 witnesses for the Generd Counsel and for Respondent gave

4 conflicting testimony about the eventsin this case. Before

5 describing the events leading to the discipline of Robinson and

6 the discharge of Menefee, | must determine which testimony about
7 these events should be trusted.

8  Basad upon the witnesses demeanor asthey testified, | do

9 not credit the testimony of Rhonda Robinson and Eddie Menefee.
10 Indeed, after observing the witnesses, | formed a strong

11 impresson that the testimony of Robinson and Menefee was not
12 religble.

13  Moreover, Ms. Robinson's responses struck me as being too
14 often evasve. Additiondly, her own description of her

15 behavior on April 9 -- April 10, 2003 is starkly at odds with

16 other accounts of how she acted.

17  Both Cleta Zapata, a neutral witness having no interest in

18 the outcome of this proceeding, and Respondent's employee, Ed
19 Johnson, testified in effect that Ms. Robinson hindered

20 Johnson's attempt to deliver sheet metd to the location desired
21 by Ms. Zapata.

22  InMs. Robinson's own account, she did nothing to prevent
23 Johnson from completing the ddlivery of the sheet metd. In

24 light of the credible and consistent testimony given by Zapata

25 and Johnson, Robinson's version is Smply not believable.

ON THE RECORD REPORTING, INC.
3307 Northland, Suite 315
Audtin, Texas 78731
(512) 450-0342

14
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1  Ontheother hand, I conclude that Zapatas testimony is

2 relidble for two reasons. Firdt, her demeanor while testifying

3 indicated that her account was as accurate as memory alowed.
4 Second, because she was not employed by Respondent, and

5 presumably, not involved in the union organizing campaign, she

6 had no stake in this proceeding and no reason to dant her

7 testimony one way or the other.

8  Although Respondent's project manager, Stan Smmons, and
9 supervisor Immy Turner are associated with Respondent, based
10 upon their demeanor as witnesses, | have considerable confidence
11 intheir testimony. For the same reason, | credit the testimony
12 of Respondent's Human Resources Manager, Amber Williams.
13 Employees Frankie Washington and Rosemary Smith gave
14 testimony that tends to contradict that of Turner concerning

15 management'singructions to Menefee and Robinson concerning
16 ddivery of aparticular order of sheet metal on April 10, 2003.
17  Based upon my observations of the witnesses, | do not

18 credit Washington and Smith to the extent their testimony

19 conflictswith that of Turner and Smmons.

20  Unfar labor practice dlegations. Respondent's principa

21 customer, United Space Alliance, which | will cal USA, provides
22 servicesto the Nationd Aeronautics and Space Adminigration,
23 or NASA, in connection with operation of the NASA's Space
24 Shuttle Program.

25  Respondent, in turn, is a subcontractor to USA. Among

ON THE RECORD REPORTING, INC.
3307 Northland, Suite 315
Audtin, Texas 78731
(512) 450-0342

15



10

15

20

25

30

JD(ATL)-69-03

436

1 other things, Respondent operates a warehouse which stores sheet
2 meta and other materias which the USA machinists and

3 fabricators need from time to time in their work.

4  Thewarehouse operated by Respondent and the machine and

5 fabrication shops operated by USA share the same building. When
6 USA fdbricators need materia, a USA representative notifies

7 Respondent, which then generates the necessary paperwork to

8 document the transfer.

9  One of Respondent's employees then brings the paperwork to
10 an office area adjoining the USA machine shop. A USA

11 representative working a a desk in this office area 9gns the

12 paperwork, and customarily, Respondent's employee would return
13 with it to the warehouse, and one of Respondent's warehouse

14 employees would then retrieve the materids from storage.

15  Inthe past, when the materid requested, or sheet metd,

16 USA employees usualy went to the warehouse, picked up the sheet
17 metd, and returned with it to the shop.

18  However, USA changed that procedure after the union wona
19 representation e ection among Respondent's warehouse employees.
20 Specificdly, the union filed a representation petition, in Case

21 16-RC-10490, seeking to represent the unit of Respondent's

22 employees.

23 OnMarch 28, 2003, board agents conducted an election. A
24 mgority of the voters eected the union. After the union won

25 the representation eection, USA officias told Respondent that
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1 USA employees no longer would enter the warehouse area to pick
2 up maerids.

3  Rather, the Respondent's employees would have to bring the

4 materidsto USA's shop. Respondent told USA that it would

5 comply with the new procedure. The complaint in this case does
6 not alege that USA and Respondent have any business

7 relationship which would make USA's conduct imputable to

8 Respondent. The complaint also does not alege that this change

9 in procedure condtitutes an unlawful unilatera change violaing

10 Section 8(8)(5) of the Act. Indeed, the complaint alegesno

11 Section 8(a)(5) violation of any type.

12 Moreover, the complaint does not alege that Respondent's

13 assgnment of the additiona ddlivery work to its employees

14 discriminated againgt them in retdiation for their selection of

15 the union to represent them. Therefore, | will assume that USA
16 lawfully changed its procedure, and that Respondent lawfully

17 assigned its employees to do the additiona delivery work

18 necessitated by the change.

19  OnApril 10, 2003, USA requested that Respondent provide
20 sheet metd from the warehouse. Respondent's employee, Rhonda
21 Robinson, told the -- took the necessary paperwork to the

22 adminigrative area adjacent to the USA shop, and gave it to the
23 USA representative, Cleta Zapata for sgnature.

24 Robinson made a comment to Zapata indicating that she

25 expected USA employees to come to the warehouse to pick up the
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1 sheet metal. And Zapata, knowing the USA had changed its

2 procedure, decided that she should check with management before
3 digpaiching anyone. Therefore, she told Robinson that she would
4 keep the paperwork.

5  Atthispoint, Zapata credibly testified Robinson appeared

6 to become agitated and said something to the effect that, quote,

7 "You dl were doing this union business out of hand." End

8 quote.

9  Robinson returned to the warehouse visbly upset. She

10 discussed the matter with the lead employee, Eddie Menefee.

11 Robinson and Menefee had been the two union observers at the
12 March 28, 2003 dection.

13  Menefee took the matter to management. Project Manager

14 Stan Smmons met with Menefee and Robinson. Simmons credibly
15 tedtified that he told Robinson that she should not be upset,

16 and they should, quote, "Work with the customer.” End quote.

17  Menefee said that he was just going to deliver the load of

18 sheet metd to Cleta Zgpata Simmons countermanded him, saying,
19 quote, "Y ou need to ddiver this materid to where the materia

20 needsto go." End quote.

21  When warehouse employee Ed Johnson took the cart of sheet
22 metd to the USA shop, Robinson went with him. In view of al

23 the evidence, | conclude that she did so to prevent Johnson from
24 ddivering the sheet meta to the shop areaitsdlf, rather than

25 leaving it at the desk of Cleta Zapata
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1  When Johnson and Robinson came into Zapatas office area
2 with acart of sheet metal, Zapata waked to the door of the

3 machine shop and stated, Thisway. Zapata credibly testified

4 that Robinson replied, quote, "No, it said fab shop, and were

5 putting it in the fab shop." End quote.

6  Then Zapatafurther testified, quote, "And | had my back

7 turned to her, and | turned around and | said, What? She said,
8 quote, It said fab shop, and we're putting it in the fab shop.”

9 End quote.

10  "And Ed was il pushing, because he knew it had to go in
11 there. And shejug, you know, she was holding it, and she

12 sad, Fab. Right here. And it was her tone. She was kind of
13 agitated. And so | told her, Okay. And so shejust left it

14 gtting right there, the big cart with the big piece of sheet

15 metd." End quote.

16  Johnson and Robinson |eft the sheet metal on the cart near
17 the door of Zgpatas bosss office and then left. Theincident

18 generated aforma protest to Respondent from USA. Infact, a
19 USA officid informed Respondent that this matter would show up
20 on Respondent's annua performance evauation.

21  Respondent's management conducted an extensve

22 invedtigetion, interviewing and taking satements from al the

23 personsdirectly involved. Then management decided to issue a
24 written warning to Robinson and to discharge Menefee,

25  Itissued no discipline to Johnson, because he had tried

ON THE RECORD REPORTING, INC.
3307 Northland, Suite 315
Audtin, Texas 78731
(512) 450-0342

19



10

15

20

25

30

JD(ATL)-69-03

440

1 to make the ddliver, and later gpologized to Zapata. Robinson

2 [sc] sated that they discharged Menefee because, in his

3 capacity aslead man, he directed Robinson to disregard

4 management's order that the materials be ddivered where the

5 customer needed them, and not left with Zapata. Respondent

6 consdered this conduct to be insubordination.

7  TheGenerd Counsd contends that Respondent discharged

8 Robinson and Menefee because they had been the union's observers
9 inthe March 28, 2003 eection. In evaduating this matter, |

10 will follow the framework established by the board in Wright

11 Line, 251 NLRB 1083, 1980, and 4662 Fed. 2nd, 899, First Circuit
12 1981, Cert denied 455 U.S. 989, 1982.

13  Under Wright Line, the Genera Counsd must establish four
14 dements by a preponderance of the evidence. Firg, the

15 Government must show the existence of activity protected by the
16 Act. Second, the Government must prove that Respondent was
17 aware that the employees had engaged in such activity.

18  Third, the Genera Counsd must show that the dleged

19 discriminatees suffered an adverse employment action. Fourth,

20 the Government must establish alink or nexus between the

21 employees protected activity and the adverse employment action.
22  Inéffect, proving these four eements crestes a

23 presumption that the adverse employment action violated the Act.
24 To rebut such a presumption, the Respondent bears the burden of
25 showing that the same action would have taken place, evenin the
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1 absence of protected activity, Wright Line, 251 NLRB, 1083 a

2 1089.

3  Seedso Mannon Electric, Inc., 321 NLRB 278, 280 at

4 footnote 12, 1996.

5  Clearly, the Genera Counsd has established the first

6 three Wright Line ements. Both Menefee and Robinson engaged
7 in union activity, including advocating the union to fellow

8 workers and serving as the union's observers.

9  Farly thelr service as union observers was gpparent to

10 many, and thus Respondent was aware of at least some of those
11 union activities. Additiondly, awritten warning and a

12 discharge certainly are adverse employment actions.

13 The Government must dso establish alink between the

14 protected activities and the adverse employment action. Ina

15 typica case, atements by management officids establish this

16 link. The complaint aleges no such violaive satements, and

17 the record does not establish any.

18  The Generd Counsd argues that Respondent treated Menefee
19 more harshly than it disciplined other employees for the offense
20 of insubordination, and that the disparate trestment congtituted
21 evidence of anti-union animus.

22  However, the record does not disclose that any other

23 employee had engaged in the same type of conduct as Menefee.
24 Specificdly, Menefee used his authority as alead man to direct
25 other employees not to follow Respondent's policy. Such misuse

ON THE RECORD REPORTING, INC.
3307 Northland, Suite 315
Audtin, Texas 78731
(512) 450-0342

21



10

15

20

25

30

JD(ATL)-69-03

442

1 of authority can create greater potentia for harm then arank-

2 and-file employegs refusd to obey a particular ingtruction.

3  The Respondent's records do not document any other

4 indance in which alead received discipline for teling other

5 workersto disobey orders. So | cannot conclude that Respondent
6 treated Menefee differently than it would have trested some

7 other lead in Smilar circumstances.

8  Respondent's witnesses credibly testified that they took

9 into account Menefee's status as the lead, and held himto a

10 higher standard because of his status.

11  No evidence contradicts this assertion, and no evidence

12 indicates that Respondent adopted a higher standard for leads

13 because Menefee or any other lead engaged in union activities.

14 Inview of Respondent's legitimate business reasons for

15 holding leads to a higher standard, and in the absence of any

16 evidence suggesting a discriminatory motive for adopting this

17 sandard, no unlawful intent may be inferred from Respondent's
18 application of the standard.

19  TheGenerd Counsd aso argues that Respondent

20 demongrated animus by treating employee Robinson differently
21 than it trested employee Johnson, even though both were involved
22 inthesameincident. However, dthough the two employees were
23 in the same place, they did not engage in the same conduct.

24 Johnson tried to ddliver the sheet metd in compliance

25 with the customer's request, but Robinson stopped him. Mr.
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1 Johnson did nothing to interfere with satisfying Respondent's

2 customer.

3  Digparate trestment arises from tregting two Smilar

4 gtuations differently. But the conduct of Johnson and Robinson
5 wasnot amilar.

6  TheGenerad Counsd aso contends that Respondent could
7 merely have stripped Menefee of his status asalead, rather

8 than discharge him. This argument does not rest on disparate

9 treatment, but on the severity of treatment.

10  Itisnot for meto second-guess an employer's

11 disciplinary policy, but only to make sure that it has not been
12 applied to discriminate againgt those who engaged in protected
13 activities.

14 Inadl of the circumstances, | conclude that the

15 Government has not proven the fourth Wright Line eement.

16 Therefore, | recommend that the board dismiss the complaint in
17 itsentirety.

18  When the transcript of this proceeding has been prepared,
19 | will issue a certification which attaches as an appendix the

20 portion of the transcript reporting this bench decision.

21  Thiscertification aso will include provisonsrdaing

22 to the findings of fact, conclusons of law and order. When

23 that certification is served upon the party, the time period for
24 filing an apped will begin to run.

25  Throughout this proceeding, dl representatives
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1 demondrated the highest levels of civility and professondism,

2 which | note and gppreciate. The hearingisclosed. Thank you
3 dl very much.

4  (Whereupon, a 1:25 p.m., the hearing was concluded.)
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Thisisto certify that the attached proceedings before
the NATIONAL LABOR RELATIONS BOARD, Region 16
IN THE MATTER OF:
GB TECH, INC.
and

INTERNATIONAL UNION OF UNITED AUTOMOBILE, AEROSPACE AND
AGRICULTURAL IMPLEMENT WORKERS OF AMERICA

CASE NUMBER: 16-CA-22799
PLACE: Houston, Texas
DATE: September 11, 2003

were held according to the record, and thet thisisthe

original, complete, true and accurate transcript which has been
compared to the reporting or recording accomplished at the
hearing, that the exhibit files have been checked for
completeness and no exhibits recaived in evidence or in the
rejected exhibit files are missng.
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